UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:

CHAPTER 13 CASE
Andrea Laverne Turner
SSN XX X-XX-1160

CASE NO. 03-30345 GFK

Debtor.

NOTICE OF HEARING AND MOTION FOR RELIEF FROM STAY
TO: Debtor and other entities specified in Local Rule 9013-3(a).

1. GMAC Mortgage Corporation (hereinafter "Secured Creditor"), by its undersigned attorney
moves the Court for the relief requested below and gives notice of hearing herewith.

2. The Court will hold a hearing on this motion on September 20, 2004, at 10:30 a.m., or as soon
thereafter as counsel can be heard, before the Honorable Gregory F. Kishe in Courtroom 228B of the above
entitled Court located at U.S. Courthouse, 316 North Robert Street, St. Paul, Minnesota.

3. Any response to this motion must be filed and delivered not later than September 15, 2004,
which is three days before the time set for the hearing (excluding Saturdays, Sundays and holidays), or served
and filed by mail not later than September 9, 2004, which is seven days before the time set for the hearing
(excluding Saturdays, Sundays and holidays). UNLESS A RESPONSE OPPOSING THE MOTION IS
TIMELY FILED, THE COURT MAY GRANT THE MOTION WITHOUT A HEARING.

4, This Court has jurisdiction over this motion pursuant to 28 U.S.C. 88 157 and 1334, Federal
Rule of Bankruptcy Procedure 5005 and Local Rule 1070-1. This proceeding is a core proceeding. The
petition commencing this case was filed on January 16, 2003. The case is now pending in this Court.

5. This motion arises under 11 U.S.C. § 362 and Federal Rule of Bankruptcy Procedure 4001.

This motion is filed under Federal Rule of Bankruptcy Procedure 9014 and Local Rules 9013-1 - 9019-1.



Movant requests rdief from the automatic stay with respect to property subject to alien. Movant requests
said relief be effective immediately notwithstanding Federal Rule of Bankruptcy Procedure 4001(a)(3).

6. Debtor is indebted to Secured Creditor in the original principal amount of $144,756.00, as
evidenced by that certain Promissory Note dated February 28, 2001, a copy of which is attached hereto as
Exhibit "A", together with interest thereon.

7. Debtor's indebtedness is secured by a mortgage on real estate in which Debtor has an
interest as evidenced by that certain mortgage deed dated February 28, 2001, executed by Andrea L. Turner,
a sngle person, recorded on April 30, 2001, as Document No. 3387628, a copy of which is attached hereto
as Exhibit "B". The name and address of the original creditor is contained in the attached Exhibit "B". The
property is located in Ramsey County, Minnesota and is legally described as follows to-wit:

Lot 10, Block 2, Arlington Hills Addition to St. Paul, Ramsey County, Minnesota.

Secured Creditor is now the holder of said mortgage and is entitled to enforce the terms thereof.

8. At dl times materia, Debtor was in default of the payments and performance of obligations
to Secured Creditor.
9. Pursuant to 11 U.S.C. 8 362(g) the burden is on Debtor to prove absence of cause and/or

adequate protection. This secured creditor's interest in the property is not adequately protected where, as
of September 3, 2004, Debtor is delinquent in the making of post-petition monthly payments as required for
the months of May, 2004 through September, 2004, inclusive, in the amount of $1,144.56 each; accruing late
charges of $183.12 and attorneys fees and costs of $700.00. Debtor has failed to make any offer of adequate
protection.

10. Debtor has no equity in the property and the property is not necessary to an effective
reorganization. The value of the property as scheduled by Debtor is $149,000.00 subject to Secured Creditor's
mortgage in excess of $147,712.61.

Considering selling costs of 10%, Debtor has no real equity in the property. The burden is on Debtor



to establish that this property is necessary to an effective reorganization.
11. Secured Creditor desires to protect its interest in the af orementioned property and requests
the Court to vacate the stay of actions and allow foreclosure pursuant to Minnesota law.
12. Secured Creditor has incurred and will incur legal fees and costs to protect and enforce its
rights in the subject property.
WHEREFORE, Secured Creditor, by its undersigned attorney, moves the Court for an order for
judgment that the automatic stay provided by 11 U.S.C. § 362(a) be modified so to permit the movant to

commence mortgage foreclosure proceedings under Minnesota law and for such other relief as may be just

and equitable.

Dated this_3rd day of __September , 2004.

WILFORD & GESKE

By _/e/ James A. Geske
James A. Geske
Attorneys for Secured Creditor
7650 Currell Blvd., Ste 300
Woodbury, MN 55125
651-209-3300
Attorney Reg. No. 14969X

THIS COMMUNICATION IS FROM A DEBT COLLECTOR ATTEMPTING TO
COLLECT A DEBT. ANY INFORMATION OBTAINED WILL BE USED FOR THAT
PURPOSE.
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LOAN NO. 2000025732 271-8435825

FEBRUARY 28 2001 3

.- y MAR 0 8 2001

- 742 MAGNOLIA AVENUE EAST

8T. P.EUL. MN 55106
[Property Address)

1. PARTIES
*Borrower” means each person signing at the end of this Note, and the person’s successors and assigns, “Lander” means
PRIME MORTGAGE CORPORATION

A MINNESOTA CORPORATION
and its successors and asaigns.

2. BORROWER'S PROMISE TO PAY; INTEREST
In retumn for a loan recelved from Londer, Borrower promises to pay the principal sum of
ONE HUNDRED FORTY-FOUR THOUSAND SEVEN HUNDRED

FIFPTY-SI# AND 00/100 .
Dollars (U.5. $144,756 .00 v ), plus interest, to the order of Lender. Interest will be chargad on unpaid principal,

from the date of disbursement of the loan proceeds by Lender, at the rate of SEVEN
pereem{  7.000 /%) per year until the full amount of principal has been paid.

3. PROMISE TO PAY SECURED
Borrower's promise to pay Is secured by a mortgage, deed of trust or stmilar security instrument thas is dated the szme date

25 this Note and called the "Security Instrument.” The Sccurity Instrument protects the Lender {rom losses which might result if
Borrower defaults under this Note,

4. MANNER OF PAYMENT
(A) Time )
Borrower shall make a paymeni of principal and interest to Lender on the first day of each month beginning on
APRIL 1 2001 ./ , Any principal and ioterest remaining on the first day of MARCH 1 - .
2031 , will be duc on that date, which is called the "Maturity Date.”
(B) Ploce

Payment shall be made at 435 FORD ROAD, SUITE #120, MINNEAPOLIS, MN 55426
or at such place as Lender may designate in writing

by notice (o Borrower.
{C) Amount
Each monthly payment of principal and interest will be in the amount of U.8. § 963,07 v . Thisamounl
will be pan of a lnrger monthly paymeni required by the Security Instrument, that shall be applied to:principal, interest and
other items in the order described in the Security Instrament, :
(D) Allonge Lo this Note for payment adjustments
I( an allonge providing for payment adjusiments is exccuted by Bomwower tagether with this Note, the covenants of
the allonpe shall be incorporated into and shall amend and supplement the covenants of this Note az if the allonge were a part of

this Now. [Check applicable box]

Dﬁmduntu-d Payment Allonge DGmwing Equity Allonge L__]Dther [specify]

%, BORROWER'S RIGHT TO PREPAY

Borrower has the right to pay the debt evidenced by this Note, in whole or in port, without charge or penglty, on the first
day of any month, Lender shall accept prepayment on other days provided that borrower pays interest on the amount prepaid for
the remainder of the month to the cxfent required by Lender and permitted by regulations of the Secrelary. If Bormower makes a
partial prepayment, there will be no ichanges in the due date or in the amount o%lhe monthly payment unless Lender agrees in

writing 10 those changes.

FHA Mull Fixed Ra +18/95 ! ﬁ
Inate le Nole EXH' BIT
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RAMSEY CBUNTY WN
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- [Spaca Abova This Lirer For Racording Datk)
LOAN NO. 2000023732 Ty

MORTGAGE  [z71-sases

THIS MORTGAGE ("$ccurily Instument™) is given on FEBRUARY 28, 2001
REA L. TURNER, A SINGLE PERSON

. The momgagor

is ‘
whose address is 305 HARREET AVENUE #1402

SHOREVIEW, MN 55126
This Security Instrument is given 10 PRIME MORTGAGE CORPORATION

A MINNESOTA CORPORATI .
whith is organized and existing under the laws of THE STATE OF STATE OF MN . and whose
address is 435 FORD ROAD #120

MINNEAPOLIS, MN 55426 ("Lender®).
Baotrower owes Lander the principal sum of

ONE HUNDRED FORTY-FOUR W SEVEN HUNDRED FIFTY-SIX AND 00/100
Dollars (U.5. § 144,756.00 ~J. This debt is evidenced by Borrower's note dated the same date as
this Secudry lnstrumem ("Note®), which provides for monthly payments, with the full debt, if not pald
earlier, due and payable on  MARCH 1, 2031 . This Security Insirument securss 0
Lender; (2) the repayment of the debt evidenced by the Note, with interest, and all renewnls, exmenslons and
modifications of the Note; (b) the payment of ali other sums, with Imerest, advanced under paragraph 7 to
protect the security of this Securily Instrument; and (c) the performance of Bormower's covenants and
agreements under this Security Instrument and the Note, For this purpose, Borrower does hereby

mortgage, grant and convey 10 the Lender, with the power of sale, the following described property located in
RAMSEY County, Minnesote;

LOT 10, BLOCK, 2, ARLINGTON HILLS ADDITION TO ST. PAUL, RAMSEY COUNTY,

AR | RETURH £

{"Borrower").

= .
. 2“% -
= il Homestaad Escrow
= = 2929 N. McKnight
P . Maplewood. MN 55109
m ;_’-1 . .
= o
e
25 =3

-
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o DOCY 3387628

which has the address of 742 MAGNOLIA AVENUE EAST ST. PAUL
: (Givmat) [Chy
Minnesota 35106 ("Propery Address™);
12Zip Eada)

TOGETHER WITH all the improvements now or hereafter erecied on the properly, and all easements,
appurtenances, and fixtures now or hereafter a°’part of the propeny. Al replacements and additlons shall also
be covered by thls Security Instrument, AW of the foregoing is referved to in this Security Instrument as the
*Property”.

B%RiOWER COVENANTS that Borrower is fawfully seized of the esiate hereby conveyed and has the
right 10 mongage, grant and convey the Property and that the Property is unencumbered, except for
encumbrances of record. Borrower warrants and will defend generally the title 1o the Froperty against all
claims and demands, subject to any encombrances of record.

THIS SECURITY INSTRUMENT combines uniform covemants for national use and non-uniform
covenanrs with limited varfations by jurisdictlon to constitute n uniform security instrument covering real
properly.

UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:

1. Payment of Principnl, Interest ond Late Charge. Borrower shall pay when due the principal of, and
interest on, Lhe debt cvidenced by the News and late charges due under the Note.,

2. Monthly Payment of Taxes, Insurance and Other Charges, Borrower shall include in ench monihly
payiment, together with the principal and interest as set forth in the Note and any lare charges, a sum for ()
taxes and speeial assessments levied or to be levied against the Propeny, (b) leaschold paymenis or prournd
rents on the: Property, and () premiums for insurance required wnder paragraph 4. In any year in which the
Lender must pay a morigage insurance premium 1o the Sceretary of Housing and Urban Development
("Seerelary™), or in any year in which such premium would have been required if Lender srill held the Security
Instrument. cach monthly payment shall also include either: (i) a sum for the annual mortgage insurance
premium 19 be paid by Lender wo the Secrewary, or (ii) o momthly charge instend of a mortgage insurancc
premiusm il this Security Instrument is held by the Secretary, in a reasonable amount (o be delermined by the
Secretary. Except for the monthly charge by the Secreary, these items are called “"Escrow ltems® and the
sums paid 10 Lender are ealled "Escrow Funds®,

Lender may, af any time, eollest and hold amounis for Escrow Jtems in an aggregate amount Rol o exceed
the maximum amounl that may be reguired for Borrower's escraw account under the Real Estawe Sertlernent
Procedures Act of 1974, 12 .5.C. §2601 gt s¢q. and implementing regulations, 24 CFR Parl 3500, as they
may be amended from time 19 1me (“RESPAT), except that (he cushion of reserve permitied by RESPA for
unanyicipated disbursements or disbursements before the Barrower™s payments aré available in théaccount may
not be bastd on amounts due for the mortgage insurance premium.

If the amounts held by Lender for Escrow Jtems excced the amounts permitted o be held by RESPA,
Lender shall account to Borrower for the excess funds as required by RESPA. If the amounts of funds held by
Lender at any time are pot sufficlent to pay the Escrow Trems when dus, Lender may notify the Borrower and
require Borrawer to make up he shortage as permiued by RESPA.

The Escrow Funds are pledged as addivional security for all sums secured by this Security Instrument. If
Borrower tenders 1o Lender the full payment of all such sums, Borrower's account shall be credited with the
balaace remaining for all installment items (a), (b), and (c) and any morigage insurance premium mstallment
thar Lendzr has not become obligated to pay Lo the Secretary, and Lender shall prompily refund any excess
funds 1o Borrower. Immedistely prior 10 a foreclosure sale of the Property or its scquisition by Lender,
Borrower's account shall be eredited with any balance remaining for all installments for itews (a}, (b}, and (c).
; 3. Application of Payments. All paymemts under paragraphs 1 and 2 shall be applicd by Lender as
ollows:

First, to the morigage insurance premjum to be paid by Lender to (he Secretary or W the monthly charge
by the Secretary insiead of thé monthly mortgage insurance premium;

Second. to any taxes, spdcial assestments, leaschold payments or ground rents, and fire, flood and other
hazard Insurance premiums, gs required;

Third, to interest due undgr the Note;

Fourth, to amortization of the principal of the Note; and

Fifth, 1o lale charges duc tnder the Note.

MINNEGSOTA » Single Family « FHA Sscurity Instrumant
Form 54124 1/84 '

Laner Forms Ing, (D00} 448-3555 d—é’ g-
LIFT MPHATA VT4 3199 Page 207 Initinlm:
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DOC¢ 3387620 |

Riderc io thiz Sceurity Instrument. If one or more riders are executed by Borrower and recorded
topether with this Security Insirument, the covenanis of cach such rider shall be incorperated inwo and shall
amend and supplement the covenants and agreements af 1hig Security Instrument as il the rider(s) were 2 part
of this Securily Instrument. (Check applicable box(es)).

Condominium Rider GrowlIng Equity Rider
Graduated Payment Rider Planned Unit Development Rider
Other [specify]

BY SIGNING EELOW, Borrower accepts and agrecs to the 1erms contalned in this Security Insirument and
in any rider(s) excculed by Borrower and recorded with it

Wimnesses:

ANDREA L. TURNERK Bomowe
(Seal)

-Barrg e

(Scal)
<l pegr

(Seal)

JHorgungr

5pach Balov This Ll Por Ackrmwiirdirman]

=

STATE OF MINNESOTA, '? A} j’c‘.’_¢/ LCounty s5:

On this Z8TH day of FEBRUARY, 2001 , before me appeared
ANDREA L. TURNER, A SINGLE PERSON

10 me personally known 10 be the person(s) described in and who cxecuted the forepoing instrument and
acknowledged that SHE  cxccuted the same a3 free act and deed. '

%W—_

Public

My Commission explres:

“Ihis.instrument was prepared by  PRIME MORTGAGE CONPORATION Y3y Fosy) 124 .
of MINNEAPOLIS Mimmesora 3y ¢ 2d 7 B

I, o A EE0TA
’ PUBLIC -
: mm:: COMMIBSON

MINNESOTA - Einglt Family - FHA Security Instrumant EXPIRES JAN. 31, 2005

Form 84124 1/98
Lassr Formy inc. (800) 446-165%
UFT SFHASL124 3198 Page 7 of 7
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 13 CASE
Andrea Laverne Turner
SSN XX X-XX-1160
CASE NO. 03-30345 GFK
Debtor.

MEMORANDUM IN SUPPORT OF
MOTION FOR RELIEF FROM STAY

ARGUMENT
l. CAUSE EXISTS FOR THE GRANTING OF RELIEF FROM THE AUTOMATIC STAY
PURSUANT TO 11 U.SC. § 362(d)(1) WHERE THE INTEREST OF THIS SECURED CREDITOR IS
NOT ADEQUATELY PROTECTED.

Pursuant to 11 U.S.C. 8§ 362(g) the burden is on Debtor to prove absence of cause and/or adequate
protection. Secured Creditor's interest in the property is not adequately protected where:

1. As of September 3, 2004, Debtor is delinquent for post-petition monthly payments as required
for the months of May, 2004 through September, 2004, in the amount of $1,144.56 each; accruing late charges
of $183.12 and attorneys fees and costs of $700.00.

2. Debtor has failed to make any offer of adequate protection.

Furthermore, Debtor has failed to meet its contractual obligations to make payments as they become
due after the filing of the bankruptcy petition, which failure constitutes "cause" entitling the Secured Creditor
to relief from the automatic stay under 11 U.S.C. § 362(d)(1). A continued failure by Debtor to maintain
regular payments to Secured Creditor is sufficient cause to entitte Secured Creditor to relief from the
automatic stay. SeeInre Taylor, 151 B.R. 646 (E.D.N.Y., 1993) and In re Davis, 64 B.R. 358 (Bkrtcy.
S.D.N.Y., 1986).

. THE AUTOMATIC STAY SHOULD BE MODIFIED PURSUANT TO 11 U.S.C. § 362(d)(2)
WHERE (1) DEBTOR DOES NOT HAVE ANY EQUITY IN THE PROPERTY, AND (2) THE



PROPERTY IS NOT NECESSARY TO AN EFFECTIVE REORGANIZATION.

The first requirement under § 362(d)(2) is met where the total of all the encumbrances against the
property is in excess of the value of the property. The value of the property as scheduled by Debtor is
$149,000.00 subject to Secured Creditor's mortgage in excess of $147,712.61.

Considering selling costs of 10%, Debtor has no real equity in the property. The burden is on Debtor
to establish that this property is necessary to an effective reorganization.

CONCLUSION

Secured Creditor is entitled to relief from the automatic stay pursuant to 11 U.S.C. § 362(d)(1) for
cause, and where its interest in the secured property is not adequately protected. Secured Creditor is also
entitled to relief from the automatic stay pursuant to 11 U.S.C. § 362(d)(2) where Debtor has no equity in
the property, and where the property is not necessary to an effective reorganization.

Secured Creditor respectfully requests an order of this Court modifying the automatic stay consistent
with the attached proposed Order.

Dated this_3rd day of _ September , 2004.

WILFORD & GESKE

By _ /el James A. Geske
James A. Geske
Attorneys for Secured Creditor
7650 Currell Blvd., Ste 300
Woodbury, MN 55125
651-209-3300
Attorney Reg. No. 14969X
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UNITED STATES BANKRUFTCY COURT
DISTRICT OF MINNESOTA

In Re: CHAPTER 13 CASE

CASE NO. 03-30345 GFK
Andrea Laverne Tumer
55N XX X-XX-1160 AFFIDAVIT OF
FELICIA ROBY
Debtor.

Felicia Roby, being first duly sworn on oath, deposes and stares:

1. That she is the Bankruptey Specialist of GMAC Mortgage Corporation.

2. GMAC Morigage Corporation, is now the holder of a mortgage on real property in which the debtor has an
interest. The debtar's indebtedness is evidenced by that certain mortgage deed dated Febraary 28, 2001, exeeuted by Andrea
L. Tumer, a single person, recorded April 30, 2001, a5 Document No. 3387628, The property is locaed in Ramsey County,

Minnesota and is legally described as follows, o-wit:

Lat 10, Block 2, Arlington Hills Addition to St. Paul, Ramsey County, Minnesota.

3, That she has reviewed Lhe account records relating to the Turner mortgage loan, account no., 9307 | 54430
4, That a5 of August 31, 2004, the following atnounts were owing on this accounl:
Unpaid Principal; £140,011.11
Interest through August 31, 2004 4913.73
Attorney's Fees: 700.00
Late Charges: 183.12
MNon-Escrow Advances: 207.45
Escrow Balance: 997.20
TOTAL: £147,712.61
3. That the morigage loan is delinguent for past-petition monthly mortgage payments for the months of May,

2004 through Augusi, 2004 in the amount of $1,144.56 each.

6, This allidavit is given in support of the motion of GMAC Mortgage Corporation for relief from the
automatic stay.

GMAC MORTGAGE CORPORATION

RIS IS

Its Bankrupiey Specialist O

Subscribed and sworp to before me
this 21 _day M_'ML' 2004.
A YNan AU
ary Public




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:

CHAPTER 13 CASE
Andrea Laverne Turner
SSN XX X-XX-1160

CASE NO. 03-30345 GFK

Debtor. UNSWORN DECLARATION
FOR PROOF OF SERVICE

Joanna Cheyka, employed by Wilford & Geske, attorneys licensed to practice law in this Court, with
office address at 7650 Currell Blvd., Ste 300, Woodbury, Minnesota, declares that on September 3, 2004, |
served the annexed Notice of Hearing and Motion for Relief from Stay, Memorandum in Support of Motion
for Relief, Affidavit of Fdicia Roby, and proposed Order to each person referenced below, a copy thereof
by enclosing the same in an envelope with first class mail postage prepaid and depositing the same in the post
office at Woodbury, Minnesota addressed to each of them as follows:

Andrea L. Turner Jasmine Z. Kéller

742 Magnolia Ave E 12 S6" St Ste 310

St. Paul, MN 55106 Minneapolis, MN 55402
Craig W. Andresen U.S. Trustee

4445 W 77" St Ste 203 1015 U.S. Courthouse
Edina, MN 55435 300 South 4" Street

Minneapolis, MN 55415
And | declare, under penalty of perjury, that the foregoing is true and correct.

Dated this_3rd day of _ September , 2004.

/el Joanna Cheyka
Joanna Cheyka




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:

CHAPTER 13 CASE
Andrea Laverne Turner
SSN XX X-XX-1160

CASE NO. 03-30345 GFK

Debtor. ORDER

The above entitted matter came on for hearing upon motion of GMAC Mortgage Corporation
(hereinafter "Secured Creditor"), pursuant to 11 U.S.C. § 362 on September 20, 2004, at U.S. Courthouse,
316 North Robert Street, St. Paul, Minnesota. Appearances were as noted in the record. The Chapter 13
Trustee filed her Report of Standing Trustee in response to this motion. Based upon the evidence adduced
at said hearing, the arguments of counsel, and the Court being fully advised of the premises,

IT ISHEREBY ORDERED that Secured Creditor, its assignees and/or successors in interest, is granted
relief from the stay of actions imposed by 11 U.S.C. § 362 with regard to that certain mortgage deed dated
February 28, 2001, executed by Andrea L. Turner, a single person, recorded on April 30, 2001, as Document
No. 3387628 covering real estate located in Ramsey County, Minnesota, legdly described as follows, to-wit:

Lot 10, Block 2, Arlington Hills Addition to St. Paul, Ramsey County, Minnesota
and may pursue its remedies under state law in connection with the subject note and mortgage deed.
Notwithstanding Federal Rule of Bankruptcy Procedure

4001(a)(3), this Order is effective immediately.

Dated:;

Judge of Bankruptcy Court



